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KESIMPULAN DAN SARAN

A. KESIMPULAN

Persyaratan lingkungan ISO 14000 Series memiliki inti berupa
konservasi lingkungan hidup melalui penerapan Sistem Manajemen Lingkungan
(SML) pada sektor industri sebagai bagian dari aktivitas ekspor Indonesia. SML
terdapat dalam ISO 14001 dan 14004 dengan prinsip-prinsip pengembangan dan
komitmen terhadap kebijakan lingkungan, perencanaan, penerapan dan operasi,
pemeriksaan dan tindakan koreksi, serta pengkajian manajemen. Selain syarat
pelaksanaan manajemen proses produksi diperlukan juga audit terhadap penerapan
manajemen lingkungan. Sistem Manajemen Lingkungan mensyaratkan sasaran,
tujuan, dan kebijakan lingkungan tidak hanya sebagai bentuk proses perijinan yang
bersifat sektoral seperti AMDAL (Analisis Mengenai Dampak Lingkungan), tetapi
lebih sebagai bentuk pelaksanaan manajemen industri yang berbasis pada lingkungan
yang dikonsentrasikan pada pengelolaan proses produksi melalui prinsip from cradle
to grave dengan tetap mengedepankan kehendak baik terhadap upaya pelestarian
sumber daya alam yang digunakan, lingkungan hidup sekitar proses produksi
dilaksanakan. Pada sisi yang lain, dapat dilihat bahwa muatan teknologi yang terdapat

pada SML merupakan bagian dari persyaratan lingkungan yang ketat khususnya
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dalam rangka mendapatkan sertifkikasi dan ekolabel yang mutlak diperlukan bagi
industri dan komoditi ekspor sehingga sangat memberatkan negara-negara yang
belum memiliki teknologi dan budaya lingkungan yang memadai.

Indonesia sebagai negara sedang berkembang telah masuk menjadi
anggota ISO dan WTO. Dan dalam rangka perdagangan bebas, kewajiban-kewajiban
yang terkait dengan standardisasi internasional harus dilakukan secara berkelanjutan
dalam aktivitas ekspor komoditi industri Indonesia. Sebagian struktur industri dan
komoditi yang dihasilkan telah mendapatkan sertifikasi SML dan ekolabel. Hal ini
sesuai dengan ketentuan yang telah diatur dalam Article VII dan VIII GATT yang
menyatakan bahwa dalam rangka tugas kepabeanan, suatu komoditi ekspor ataupun
impor harus memiliki sertifikasi.

Namun meski telah menjadi anggota ISO dan WTO, bagi Indonesia
SML dalam ISO 14000 justru menjadi hambatan tersendiri secara teknis dalam
aktivitas ekspor komoditi Indonesia khususnya dalam memenuhi permintaan standard
komoditi oleh negara-negara maju dan ketatnya persyaratan lingkungan itu sendiri
yang terdapat dalam panduan penerapan SML. Hal ini sejalan dengan laporan OECD
mengenai ekspor komoditi hasil industri Indonesia bahwa berdasarkan intensitas
teknologi yang ada, volume pangsa pasar ekspor yang digarap pada tahun 1981
sebesar 88,96% dan pada tahun 1998 sebesar 87,63% (equivalen dengan rata-rata
88.29% selama kurun waktu 17 tahun) digarap dengan teknologi menengah rendah

(medium low technology). Sehingga dapat dikatakan bahwa komoditi hasil industri
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Indonesia masih berada di bawah standard yang diinginkan negara-negara maju.
Semua itu terjadi karena Indonesia tidak menselaraskan keanggotaannya dalam ISO
dengan budaya dan kemampuan teknologi konservasi lingkungan hidup. Dan
globalisasi sebagai sistem satu pasar yang menuntut keseragaman mutu komoditi
hasil industri akan tidak akan pernah dapat dihindari Indonesia dalam
keikutsertaannya dalam WTO.

Dengan demikian, Sistem Manajemen Lingkungan sebagai suatu
persyaratan lingkungan untuk perdagangan internasional yang terdapat dalam ISO
14000 secara teknis menghambat aktivitas ekspor Indonesia. Hambatan tersebut
terjadi terhadap aspek-aspek aktivitas ekspor Indonesia (related aspects of export
activities) yaitu manajemen proses produksi pada bidang industri, teknologi, sumber
daya manusia, serta  hukum nasional Indonesia menyangkut industri dan
perdagangan, pelestarian lingkungan hidup, serta tindakan proaktif pabean dalam

pemeriksaan sertifikasi produk sebelum diberangkatkan ke negara tujuan ekspor.

B. SARAN

Sistem Manajemen Lingkungan sebagai sertifikasi produk berbasis
persyaratan lingkungan diciptakan dengan tujuan terlaksananya perlindungan
lingkungan secara berkelanjutan yang ditempuh dengan cara menerapkan pengelolaan

proses produksi pada sektor industri dan menjadi persyaratan penting dalam rangka
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pengiriman komoditi industri ke negara maju. Proses tersebut justru sering menjadi
hambatan terhadap aktivitas ekspor Indonesia. Hambatan secara terselubung dan tak
terduga terjadi pada tahap pemeriksaan/penilaian kesesuaian dalam rangka
pemenuhan sertifikasi produk dan kepabeanan.

Persyaratan dilaksanakannya SML sebagai sertifikasi dan pemeriksaan
kepabeanan sesuai kehendak negara-negara maju perlu dinyatakan dengan transparan
atau tidak terselubung. Usaha yang perlu dilakukan supaya kenyataan bahwa negara-
negara maju justru melakukan tindakan terselubung dalam perdagangan internasional
adalah melihat kembali ketentuan yang telah diatur dalam Safeguard Agreement
bahwa tindakan pengamanan dilakukan hanya terhadap produk-produk yang dapat
memberikan dampak yang penting dan relevan terhadap perdagangan (significant
effects on trade). Ketentuan lain yang perlu dicermati kembali adalah Artikel XX (g)
yang menyatakan bahwa hambatan dapat dilakukan jika memiliki hubungan dan
akibat pada tingkat konsumsi dan produksi dalam negeri (exception allowed in
relating to the conservation.....in conjunction with restriction on domestic
consumption and production).

Para pelaku ekonomi khususnya terkait dengan aktivitas ekspor perlu
mengakui bahwa penerapan SML dan sertifikasi ISO 14000 sangat bermanfaat untuk
memperoleh akses pasar yang lebih luas, menghindari lebih banyak komoditi ekspor
Indonesia mengalami penolakan di negara-negara maju, dan membantu pelaksanaan

perlindungan dan konservasi lingkungan hidup.
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AGREEMENT ON'TBT

AQREEMENT ON TECHNICAL BARRIERS TO TRADE

Having regard to the Multilateral Trade Negotiations,
Desiring to further the objectives of the GATT 1994,

. -Recognizing the important contribution that international standards and conformity assessmer:
systems can make in this regard by improving efficiency of production and facilitating the conduc:
of international trade;

Desiring therefore to encourage the develepment of such international standards and conformity
assessment systems, :

_ Desiring however tc ensure that technical regulations and standards, including packaging, markirg
and labelling requirements, and procedures for assessment of conformity with technical regulations
and standards do not create unnecessary obstacles to international trade;

Recognizing that no country should be prevented from taking measures necessary 10 ensure
the quality of its exports, or for the protection of human, animal or plant life or health, of the
environmenit, or for the prevention of deceptive practices, at the levels it considers appropriate, subject
to the requirement that they are not applied in a manner which would constitute a means of arbitrary
or unjustifiable discrimination between countries where the same conditions prevail or a disguised
restriction on international trade, and arc otherwise in 2ccordance with the provisicas of this Agreement.

Recognizing that no country should be prevented from taking measures necessary for the
protection of ifs essential security interest;

Recognizing the contribuiion which international standardization can make to the transfer of
techneiogy from developed to developing countries; ' :

Recognizing that developing countrics may encounter special difficulties in the formulation
and applicatior of technical regulations and standards and procedures for assessment of conformity-

with technica! regulations and standards. and desiring to assist them in their endeavours in this regard;

Mentbers hereby agree as follows:

" Article 1
General Provisions
1.1 General terms for standardization and procedures for assessment of conformity shall normally
have the meaning given tc them by definitions adopted within the United Nations system and by
international standardizing bodies itaking 1nto account kheir context and in the light of the object and
prrpose of this Agréément. :

1.2 However, for the purposes of this Agreement the meaning of the terms givenin Annex 1 applies. |

1.3 Al products, including industrial and agricultural products, shall be subject to the provisions
of this Agreement.
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1.4 Purchasing specifications prepared by governmental bodies for production or consumption
requirements of governmental bodies dre not subject to the provisions of this Agreement but are addrmsed '
in the Agreemem on Government Procurement, accordmg to its coverage.

1.5 The provisions of this Agreement do not apply to sanitary and phytosanitary measures as defined
in Annex A of the Agreemem on Sanitary and Phytosanitary Measures. '

1.6 All references in this Agreement to technical regulations, standards and conformity. assessmen:
~ procedures shall be construed to include any amendments thereto and any additions to the rules or the
-product coverage thereof, except amendments and additions of an insignificant nature.

TECHNICAL REGULATIONS AND STANDARDS
Article 2-

Preparation, Adoption and Application of Technical Regulations
by Central Government Bodies

With respect to their central government bodies:

2.1 Mernbers shalf ensure that in respect of technical regulations, produicts imported from the territory -
of any Member shall be accorded treatment no less favourable than that accorded o like products of
national origin and to like products originaiing in any otner country.

22 Menibers shal} ensure that technical regulations are not prepared, adopted or applied with a
view 10 or with the effect of creating unnecessary obstacles to international trade.  For this purpose,
technicai regulations shall not be more trade-restricuive than necessary to fulfil « legitimate objective,
taking account of the risks ron-fulfilinent would create. Such legitimate objectives are, incer alia,
national security requirements; the prevention of deceptive practices; protection of human health
or safety, animal or plant life or health, or the environment. In assessing such risks, relevant elements
of consideration are, inter alia. available scientific and technical information, related processing
techinology or intended end uses of products.

23 Technical regulations shall not be maintained if the circumstances or objectives giving rise
to their 2doption no longer exist or if the changed circumstances or objectives can be addressed in
a less trade-restrictive manner.

24 Where technical regulations are required and relevant international standards exist or their
completion is imminefit, Members shall use them, or the relevant parts of them, as a basis for their
techuical regulations except when such international standards or relevant paris would be an inetfective -
or inappropriare means for the fulfilment of the legitimate objectives pursued, for instance because
of fundamental climatic or geographical facters or fundamentai technological problems.

2.5 . A Member preparing, adoptirig or applying a technical regulation which may have a significant
effect on ‘trade of other Members shall, upon the request of another Member, explain the justification
for that technical regulation in terms of the provisions of paragraphs 2 to 4 of Articie 2. Whenever
a technical regulation is prepared, adopted or applied for one of the legitimate objectives explicitly
mentioned in paragraph 2 of Article 2, and is in accordance with relevant international standards, it
-shall be rebuttably presumed not to create an unnecessary obstacle to international trade. '
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2.6  With a view to harmonizing technical regulations on as wide a basis as possible, Members
shall play a full part, within the limits of their resources, in the preparation by appropriate international
standardizing bodies of international standards for products for which they either have adopted, or
expect to adopt, technical regulations. : ' :

2.3 Members shall give positive consideration to accepting as equivalent technical regulation: N
other Members, even if these regulations differ from their own, provided they are satisfied that t::- -
regulations adequately fulfil the objectives of their own regulations. oo g '
2.8 Wherever appropriate, Members shall specify technical regulations based on product requireme
in terms of performance rather than design or descriptive characteristics.

2.9 Whenever a relevant international standard does not exist or the technical content of a propos.:
technical regulation is not in accordance with the technical content of relevant international standarcs,
and if the technical regulation may have a significant effect on trade of other Membecs, Members shall:

2.9.1 publish a notics in a publication at an early appropriate stage, in such a manner as
to enable interested partics in other Members to become acquainted with it, that they
propose to introduce a particular technical regulation;

2.9.2 notify other Members through the MTO Secretariat of the products to be covered by
the proposed technical regulation, together with a brief indicaticn of its objective and
rationale; such notifications shall take place at an early appropriate stage, when
amendments can still be introduced and comments tzken into acount;

2.9.3 upon request, provide to other Members, particulars or copies of the proposed technical
regulaiion and, whencver possible, identify the parts which in substance deviate from
relevant international standards;

2.9.4 without discrimination, allow reasonable time for other Members to make comments
in writing, discuss these comments upon request, and take these written comments
and the results of these discussions into account. ’

2.10  Subject to the provisions in the lead-in to Article 2, paragraph 9, where urgen: problems of
safety, health, environmental protection or national security arise or threaten (o arise for a Member,
that Member may omit such of the steps enunerated in Article 2, paragraph 9, as it finds necessary
provided that the Member, upon adoption of a technicai regulation, shall:

'2.10.1 notify immediately other Members through the MTO Secretariat of the particular
technical regulation and the products covered, with a brief indication of the objective
and the rationale of the technical regulation, including the nature of the urgent problems;

2.10.2 upon request, provide other Members with copies of the technical reguiation,;
2.10.3 without discrimination, allow other Members to present their comments in writing,
. . i
discuss these comments upon request, and take these written comments and the results
of these discussions into account. !

2.11 Members shall ensure that all technical regulations which have been adopted are ‘published
promptly or otherwise made available in such a manner as to enable interested parties in other Members
to become acquainted with them. ‘
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2.12 Except in those urgent circumstances referred to in Article 2, paragraph 10, Members shall
allow a reasonable interval between the publication of a technical regulation and its entry into force
in order to allow time for producers in exporting Members, and particularly in developing country
Members, to adapt their products or methods of production to the requirements of the importing Member.

Article 3

Preparation, Adoption and Application of Technical Regulations
by Local Government Bodies and Non-Governmental Bodies

With respect to their local government and non-governmental bodies within their territories:

31 Members shall take such reasonablc measures as may be available to them to ensure compliance
by such bodies with the provisions of Article 2, with the exception of the obligation to notify as referred
1o in paragraphs 9.2 and 10.1 of Article 2.

3.2 Mernbers shall ensure that the technical regulations of local governments on the level directly
belows that of the central government in Members are notified in accordance with the provisions of
Article 2, paragraphs 9.2 and 10. !, noting that notification shall not be required for technical regulations
tne technical content of which is substantially the saine as that of previously notified technical regulations
of central government bodies of the Member concerned. '

3.3 NMiewbers may require contact with other Membeis, inciuding the notifications, provision of
information, cominents and discussicns referred to in paragraphs 9 and 10 of Article 2, to take place
through the central governinent.

34 Members snali not take measures which require or encourage local government bodies or non-
governmental bodies within their territories to act in a manner incensistent with the provisicns of
Article 2.

35 Meinbers are fully responsible under this Agreement for the observance of all provisions of
Article 2. Members shall formulate and implement positive measures and mechanisms in support of
the observance of the provisions of Article 2 ty other than central government bodies.
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Article 4

Preparation, Adoption and Application
of Standards
4.1 Members shall ensure that their central government standardizing bodies accept and co::.i/
with the Code of good practice for the preparation, adoption and application of standards in Ann:: &
t0 this Agreement. They shall take such reasonable measures as may be available to them to i«
that local government and non-governmental standardizing bodies within their territories as weit 3
regional standardizing bodies of which they or one or more bodies within their territories are memt:: s,
accept and comply with this Code of good pracuce In addition, Members shall not take measuscs
which have the effect of, directly or indirectly, requiring or encouraging such standardizing bodivs
10 act in a manner inconsistent with the Code of good practice in Annex 3. The obligations of Members
with respect to compliance of standardizing bodies with the provisions of the Code of good practice
shall apply irrespective of whether or not a standardizing body has accepied the Code of good practice.

4.2 Standardizing bodies that have accepted and are complying with the Code of good practice
in Annex 3 shall be acknowledged by the Members as complying with the principles of this Agreer:cnt.

CONFORMITY WITH TECHNICAL REGULATIONS AND STANDARDS
Ar:zclr 5
" Procedures for Assessmnent of Corformity by Central Goverwment Bodies

5.1 Members shall ensure that, in cases where a positive assurance of conformity with technical
regulations cr standards is required, their central government bodies appiy tiie following provisions
to products originating in the territories of .other Members: :

S.1.1 conformity assessment prccedures are prepared, adopted and applied so as to grant
access for suppiiers of like products originating in the territories of other Members
under conditions no less favourable than those accorded to suppliers of like products -
of national origin or originating in any other country, in a comparable situation; access
entails suppliers’ right to an assessment of conformity under the rules of the procedure,
including, when -foreseen by this procedure, the possibility to have conformity
assessment activities undertaken at the site of facilities and to receive the mark of the
system;

5.1.2 - conformity assessment procedures.are not prepared, adopted or applied with'a view

' to or with the effect of creating unnecessary obstacles to international trade. This means,
inter alia, that conformity assessment procedures shall not be more strict or be applied
- more strictly than is necessary to give the importing Member adequate confidence that
products conform with the applicable technical regulations or standards, takmg account
of the risks non-conformity would create.

52 When implementing the provisions of paragraph 1 of Article 5, Members shall ensure that:
5.2.1 conformity assessment procedures are undertaken and completed as expeditiously as

possible and in a no less favourable order for products originating in the.territories
of other Members than for like domestic products;
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5.2.2  the standard processing period of each conformity assessment procedure is published
- orthat the anticipated processing period is communicated to the applicant upon request; -
when receiving an application, the competent body promptly examines the completeness
-of the documentation and informs the applicant in a precise and complete manner of
all deficiencies; - the competent body transmits as soon as possible the results of the .
assessment in a precise and complet¢ manner to the applicant so that corrective action
may be taken if necessary; even when the application has deficiencies, the competent
body proceeds as far as practicabie with the conformity assessment if the applicant
so requests; and that, upon request, the applicant is informed of the stage of the
procedure, with any delay being explained; : :

5.2.3 information requirements are iimited to what is necessary tc assess conformity and
determine fees; ' '

5.2.4  the confidentiality of information about products originating in the territories of other
Members arising from or supplied in connection with such conformity assessment
procedures is respected in the same way as for domestic products and in such a manner

. that legitimate commercial interests are protected; '

5.2.5 any fees imposed for assessing the confermity of products originating in the territorics
of other Members are equitable in relation 10 any fees chargeable for assessing the
contormity of like products of national origin or originating inany other country, taking

Into account communication, transportation and other costs arising from différences
between location of facilities of the appiicant and the conformity assessment body;

5.2.6 the siting of facilities uscd in conformity assessment procedures and the selection of
samples are not such as to cause unnecessary inconvenience to applicants or their agents;

5.2.7 whenever specifications of a preduct are changed subsequent tc its determinatior: of
conformity to the applicable technical regulations or standards, the conformity
assessment procedure for the modified product is limited to what is necessary to
determine whether adequate confidence exists that the product still meets the technical
regulations or standards concerned; ‘ :

5.2.8 a procedure exists to review complaints concerning the operation of a conformity
assessment procedure and to take corrective action when a complaint is justified.

5.3 Nothing in paragraphs 1 and 2 of Article 5 shell prevent Members from carrying out reasonable
spot checks within their territories. - : S ‘ ‘ ‘

5.4  'Incases where apositive assurance is required that products conform with technical regulations
or standards, and relevant guides or recommendations issued by international standardizing bodies exist
or their completion is imminent, Members shall ensure that central governiment bodies use thern, or
the relevant parts of them, as a basis for their conformity assessment procedures, except where, 2s
duly explained upon request, such guides or recommendations or relevant parts are inappropriate for
the Members concerned, for, inter alia, such reasons as national security requirements; the prevention
of deceptive practices; protection of human health or safety, animal or plant life or health, or the -
environment; fundamental climatic or other geographical factors; fundamental technological or
infrastructural problems. ‘ :
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5.5 With a view to harmonizing conformity assessment procédures on as wide a basis as possible,
Members shall play a full part within the limits of their resources in the preparation by appropriate
international standardizing bodies of guides and recommendations for conformity assessment procedures.

5.6 Whenever a relevant guide or recommendation issued by an international standardizing body .
does not exist or the technical content of a proposed conformity assessment procedure is not in accordance
with relevant guides and recommendations issued by international standardizing bodies, and if e
conformity assessment procedure may have a significant effect on trade. of other Members, Meml;:i¢
shall: '

5.6.1 publish a notice in a publication at an early appropriate stage, in such a manner as
to enable interested parties in other Members to become acquainted with it, that they
propose to introduce a particular conformity, assessment procedure;

5.6.2 notify other Members through the MTO Secretariat of the products to be covered by
the proposed conformity assessment procedure, together with a brief indication of its
objectiveand rationale. Such notifications shall take place at an early appropriate stage,
when amendments can 's_till be initroduced and comments taken into account;

5.6.3 uponreguest, provide to other Members particulars or copies of the proposed procedure
and, whenever possible, identify the parts which in substance deviate from relevant
guides or recommendations issued by international standardizing bodies;

5.6.4 without discrimination, allow reasonable time for other Members to make comunents’
in writing, discuss these comments upen request, and take these writien comments
and the results of these discussions into account.

5.7.  Where vrgent problems of safety, heaith, environmental protection: or rational security arise
or threaten 10 2rise for a Member, that Member may omit such of the steps enumerated in paragraph 6
of Article 5 as it finds necessary provided that the Member, upon adoption of the procedure, shall:

5.7.1 notify immediately other Members through the MTO Secretariat of the particular
procedure and the products covered, with a brief indication of the objective and the
rationale of the procedure, including the nature of the urgent problems;

5.7.2  upon request, provide other Members with copies of the rules of the procedure;

5.7.3 without discrimination, allow other Members to present their comments in writing,
discuss these comments upon request, and take these written comments and the results -
of these discussions into account. '

5.8 Members shall ensure that ali conformity assessment procedures which have been adopted aré
published promptly or otherwise made available in such a manner as to enable interesied parties in
other Members to become acquainted with them. '

i- .

5.9 Except in those urgent circumstances referred to in paragraph 7 of Article 5, Members shall
allow a reasonable interval between the publication of requirements concerning conformity assessment
procedures and their cntry into force in order to allow time for producers in exporting Members, and
particularly in developing country Members, to adapt their products or methods of production to the
requirements of the importing Member.

L78
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Article 6
ecognition of Conformity Assessment by Central Government Bodies
With respect to their central government bodies:

6.1 Without prejudice to the provisions of Article 6, paragraphs 3 and 4, Members shall ensur.
whenever possible, that results-of conformity assessment procedures in other Members are accepted,
even when those procedures differ from their own, provided they are satisfied that those procedurc:
offer an assurance of conformity with applicable technical regulations or standards equivalent to thei:
own procedures. [t is recognized that prior consultations may be necessary in order to arrive at
mutually satisfactory understanding regarding, in particular:

(a) adequate and enduring technical competence of the relevant confornity assessment
bodies in the exporting Member, so that confidence in the continued reliability of their
conformity assessment results can exist; in this regard, verified compliance, for instance
through accreditation, with relevant guides or recommendations issued by international
standardizing bedies shall be taken into account as an indication of adequate technical
comnetence;

(b) limitation of the acceptance oi conformity assessment results to those produced by
designated bodies in the exporting Member.

6.2 Members shall ensure that their conformity assessment procedures permit, as far as practicable,
the implemnentation of the provisions in paragrapn 1 of Article 6. -

6.3 Members are encouraged, at the request of other Members, to be willing to enter into negotiations
for the conclusion of agreements for the mutual reccguition of results of each other’s conformity
assessment procedures. Members may require that such agreements fulfil tiie criteria of Article 6,
paragraph 1, and give mutuai satisfaction regarding their poteatial for facilitating trade in the products
concerned. .

6.4 Meimbers are encouraged to permit participation of conformity assessment bodies located in
the territories of other Members in their conformity assessment procedures under conditions no less
favourable than thcse accorded to bodies located within their territory or the territory of any other
country.
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Article 7

Procedures for Assessment of Conformity by Local Government Bodies
With respect to their local government bodies within their territories:

7.1  Members shall take such reasonable measures as may be available to them to ensure compliasicc
by such bodies with the provisions of Articles 5 and 6, with the exception of the obligation to ©.-+ify
as referred to in paragraphs 6.2 and 7.1 of Article 5.

7.2 Members shall ensure that the conformity assessment procedures of local governments on tix
level directly below that of the central government in Members are notified in accordance with the
provisions of paragraphs 6.2 and 7.1 of Article 5, noting that notifications shall not be required for
conformity assessment procedures the technical content of which is substantially the same as that of
previously notified conformity assessment procedures of central government bodies of the Members
concerned. i ’

7.3 Members may require contact with other Members, including the notifications, provision of
information, comments and discussions referred to in paragraphs 6 and 7 of Article 5, to take place
through the central government.

7.4 Members shall not take measures which require or encourage local government bodies within
their territories to act in a manner inconsistent with the provisions of Articles 5 and 6.

7.5 Members are fully responsible under this Agreement for the observance of all provisions of
Articles S and 6. Members shall formulate and implement positive measures and mechanisms in support
of the observance of the provisions of Articles 5 and 6 by other than central government bodies.

Article 8
Procedures for Assessment of Conformity by Non-Governmental Bodies

81  Members snall take such reasonable measures as may be available to them to ensure that non-
governmental bodies within their territories which operate conformity assessment procedures comply
with the provisions of Articles 5 and 6, with the exception of the obligation to notify proposed conformity
assessment procedures. In addition, Members shall not take measures which have the effect of, directly
or indirectly, requiring or encouraging such bodies to act in a manner inconsistent with the provisions
of Articles 5 and 6. :

8.2 Members shall ensure that their central government bodies rely on conformity assessment
procedures operated by non-gevernunental bodies only if these latter bodies comply with the provisions
of Articles 5 and 6, with the exception of the obligation to notify proposed conformity assessment
procedures. 3

!
H
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Article 9
Intemarional and Regional Systen:s

.1 Where a positive assurance of conformity with a technical regulation or standard is required
Members shall, wherever practicable, formulate and adopt international systems for conton-
assessment and become members thereof or pamc1pate therein.

9 2 Members shall take such reasonable measures as may be avallable to them to ensure tha:
international and regional systems for conformity assessment, in which relevant bodies within thei:
territories are members or participants, comply with the provisions of Articles 5 and 6. In addition,
Members shall not take any measures which have the effect of. directly or indirectly, requiring or
encouraging such systems to act in a manner inconsistent with any of the provisions of Articles 5 and 6.

9.3 Members shall ensure that their central government bodies rely on international or regional
conformity assessmeni systems only to the extent that these systems comply with the provisions of
Articles 5 and 6, as applicable. . a

INFORMATION AND ASSISTANCE

Article 10

I'zfonnatwn About Technical Regulations, Standards and
C‘ onformity Assessment Procedurec

10.!  Each Member shall ensure that an enqu1ry poinc exists which is able to answer all reasonable
enquiries from other Members and interested parties in other Members as well as to provide the relevant
documents regarding:.

10.1.1 any technical regulations adopted or proposed within its territory by .central or local '

government bodies, by non-governmental bodies which have legal pewer to'enforce
a technical regulation, or by rezional standardizing bodies of which such bodies are
members or participants;

10.1.2 any standards adopted or proposed within its territory by central or locai government
bodies, or by regional standardlzmg bodies of which such bodies are members or
pamclpants

10.1.3 any conformity-assessment procedures, or proposed conformity assessment procedures,
- which are operated within its territory by central or local government-bodies, or by
non-governmental bodies which have legal power to enforce a technical regulation,

or by regional bodies of which such bodies are members or participants;

10.1.4 the membership and participation of the Member, or pf relevant central or local
government bodies within its territory, in international and rezional standardizing bodies
and conformity assessment systems, as wellas inbilateral and mu]ulateral arrangements
within the scope of this Agreement; they shall also be aole to provide reasonable
information on the provisions of such systems'and arrangements;
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10.1.5 the location of notices published pursuant to this Agreement, or the prO\'/ision of
information as to where such information can be obtained; and

10.1.6 the location of the enq{xiry points mentioned in paragraph 3 of Article 10.

10.2  If, however, for legal or administrative reasons more than one enquiry point is establizicc:
by a Member, that Member shall provide to the other Members complete and unambiguous informatic:
on the scope of responsibility of each of these enquiry points. In addition, that Member shall ensti:«.
that any enquiries addressed to an incorrect enquiry point shall promptly be conveyed to the corre::
enquiry point.

10.3  Each Member shall take such reasonable measures as may be available to it to ensure thai cite
or more enquiry points exist which are able to answer all reasonable enquiries from other Members
and interested perties in other Members as well as to provide the relevant documents or information
as to where they can be obrtained regarding:

10.3.1 any standards adopied or proposed within its territcry by ndn—govermnemal standardizing
bodies, or by regional standardizing bodies of which such bodies are members or

Iy

participants; and L -

10.3.2 anycomnformity assessment procedures, or proposed conformity assessment procedures,
which are operated within its territory by non-governmental bodies, or by regional
bodies of which such bodies are members or participants; '

the memibership and participation of relevant non-governmental bodies within its territoty
in international and regional standardizing bodies and conformity assessment systems,
as well as in bilateral and multilateral arrangements within the scope of this Agreement;
they sha!! also be able to provide reasonable information on the provisions of such
systems and arrangements.

-
e
Wy
w

10.4 Members shall take such reasonable measures as may be available to them to ensure that where
copies of documents are requested by other Members or by interested parties in other Members, in
accordance with the provisions of this Agreement, they are supplied at an equitable price (if any) which
shall, apart from the real cost of delivery, be the same for the nationals' of the Member concerned
or of any other Member. :

10.5 Developed country Members shall, if requested by other Members, provide, in English, Frenci
or Spanish, translations of the documents covered by a specific notification or, in case of voluminous
documents, of summaries of such documents. ' '

10.6 The MTO Secretariat will, when it receives notifications in accordance with the provisions
of this Agreement, circulate copies of the notifications to all Members and interested intcrnational
standardizing and conformity assessment bodies, and draw the attention of developing courtry Members
to any notifications relating to products of particular interest to them.

1*Nationals’ here shall be deemed, in the case of a separate customs territory Member of the MTO, to mean persons,
natural or legal, who are domiciled or who have a real and effective industrial or commercial establishment in that customs
territory. ‘ - :
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10.7 Whenever a Member hias reached an agreement with any other country or countries on issues

related to technical regulations, standards or conformity assessment procedures which may have 2
significant effect on trade, at least one Member to the agreement shall notify other Members through
the MTO Secretariat of the products to be covered by the agreement and include a brief descripticn
of the agreement. Members concerned are encouraged to enter, upon request, into consultations with
other Members for the purposes of concludmg similar agreements or of arranging for their partlcxpanon
in such agreements.

10.8  Nothing in this Agreement shall be construed as requiring:
10.8.1 the publication cf rexts other than in the language of the Member;

10.8.2 the provision of particulars or copies of drafts other than in the language of the Member
except as stated in paragraph 5 of Article 10; or

10.8, 3 Membcrs to furnish any information, th= discicsure of whxch they consnder contrary
to their essential security interests.

10.9  Notifications to the M IO Secretariat shail be in English, French or Spanish.

J0.10  Members shall designate a singie central government authority that is responsible for the
implementaticn on the national level of th provisions yoncr'rmno notification procedures under this
Agreement except those mcluded in Annex 3.

10.11 If, however, for legal or administrative reasons the respoasibility for notification procedures
is divided among two or more' central government authorities, the Member concerned shali provide
to the other Members compleic and unambiguous information on the scope of responsibility of zach
of these authorities.

Article 11

Technicai As.sz'stance 10 Other Members '

11.1  Members shall, if requested, advise other Members especially the developing country Members,
on the preparation of technical renganons

11.2  Members shall, ifrequested, advise other Members, especially the developing country Members
and shall grant them technical assistance on mutually agreed terms and conditions regarding the
establishment of national standardizing bodies, and participation in the international standardizing bodies,
and shall encourage their national standardizing bodies to do likewise.

11.3  Members shall, if requested, take such reasonable measures as may be available to them to
arrange for the regulatory bodies within their territories to advise other Members, especially the
developing country Members, and shall grant them technical assistance on mutually agreed terms and
conditions regarding:

11.3.1 theestablishment of regulatory bodies, or bodies for the assessment of conformity with
technical regulations; and

11.3.2 the methods by which their technical regulations can best be met.
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11.4 Members shall, if requested, take such reasonable measures as may be available to them to

arrange for advice to be given to other Members, especially the developing country Members, and

shall grant them technical assistance, on mutually agreed terms and conditions, regarding the
establishment ‘of bodies for the assessment of conformity with standards adopted within the territo: /

of the requesting Member. - :

11.5 Members shall, if requested, advise other Members, especially the developing country Members,
and shall grant them technical assistance, on mutually agreed terms and conditicns, regarding thie steps
that should be taken by their producers if they wish to have access to systems for conformity assessment
operated by governmental or non-governmental bodies within the territory of the Member receiving
the request.

11.6 Members which are menibers or participants of international or regional systems for conformity
assessment shal!, if requested, advise other Members, espzcially the developing country Members,
and shall grant them technical assistance, on mutually agreed terms and conditions, regarding the
establishment of the institutions and legal framework which would enable them to fulfil the obligations
of membership or participation in such systems.

11.7 Members shall, if so requested, encourage bodies within their territories which are members
or participants of international ot regional systems for confornuity assessment to advise other Members,
especially the developing country Members. and siould consider requests for technical assistance fron
them regarding the establishment of the institutions which wou!d enable the relevant bodies within their
territories to fuifil the obligations of memnbership ot participation..

11.8 In providing advice and technical assisiance 10 other. Members in terms of Article 11,
paragraphs 1 to 7, Members shall give priority to the needs of the least-developed country Members.

Article 12

»

Special and Differenticl Treatment of Developing Country Members

12.1  Members shall provide differential and more favourabie treatment (o déveloping country Menibers
10 this Agreement, through: the following provisions as well as through the relevant provisions of other
Articles of this Agreement.

12.2  Members shall give particuiar attention to the provisions of this Agreement concerning developing
country Members’ rights and obiigations and shall take into account the special development, financial
and trade needs of developing country Mémbers in the implementation of this Agreement, both nationally
and in the operation of this Agre\eme.nt"s institutional arrangements. = '

12.3  Members shall, in the preparation and application of technical regulations, -standards and
conformity assessment procedures, take account of the special development, financial and trade needs
of developing country Members, with a view to ensuring that such technical regulations, standards
and conformity assessment procedures do not create UnNecessary obstacles to exports from developing
country Members. ' ' : ‘ .

12.4  Members recognize that, although international standards, guides or recommendations may
exist, in their particular technological and socio-economic conditions, developing country Members
adopt certain technical regulations, standards or conforinity assessment procedures aimed at preserving
indigenous technology and production methods and processes compatible with their development needs.
Members therefore recognize that developing country Members should not be expected to use
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international standards as a basis for their technical regulations or standards, including test methods,
which-are not appropriate to their development, financial and trade needs. : :

12.5  Members shall take such reasonable measures as may be available to them to ensure that
international standardizing bodies and international systems for conformity assessment are organized.
and operated in a way which facilitates active and representative participation of relevant bodies in
all Members, taking into account the special problems of developing country Members.

o .

12.6 Members shall take such reasonable measures as may be available to them to ensure that
international standardizing bodies, upon request of developing country Members, examine the possibility
of, and, if practicable, prepare internatioral standards concerning products of special interest to
developing country Memnbers.
12.7  Members shall, in accordance with the provisions of Article 11, provide technical assistance
to developing countrv Members 1o ensure that the preparation and application of technical regulations,
standards and conformity assessment procedures do not create unnecessary obstacles io the expansion
and diversification of exports from developing country Members. [n determining the terms and conditions
of the technical assistance, account shall be taken of the stage of development of the requesting Members
and in particuiar of the least-developed country Members.

12.8 It is recognized thai developing country Members may face special problems, including
institutional and irfrastructural problems, in the field of preparation and epplication of technical
regulations, standards and conformity assessment procedures. Ii is further recognized that the special
development and trade needs of developing country Members. as well as their stage of technological
deveiopment, may hinder their ability to discharge fully their obligations under this Agreement.
Members, therefore, shall take this fact fully into account. Accordingly, with a view to ensuring that
developing country Members are able 1o comply with this Agreement, the Committee is enabled to
© grant, upon request, specified, time-limited exceptions in whole oz in part from obligations under this

* Agreement. When considering such requests the Committee shall take into accounit the special problems,
in the field of preparation and application of technical regulations, standards and conformity assessment
procedures, and the special development and trade needs of the developing country Member, as well
as its stage of technological deveiopment, which may hinder its ability to discharge fully its obligations
under this Agreemen:. The Committee shall, in particular, take intc account the special problems of *
the least-developed couniry Members. ;

12.9  During consultations, developed country Members shall bear in mind the special difficulties -

experienced by developing country Members in formulating and implementing standards and technical -

regulations and 'conformity assessment procedures, and in-thei;_ desire to assist developing couritry i
Members with their efforts inthis direction, developed country Members shali take account of the special -
needs of the former in regard to financing, trade and development. C ’

12.i0 The Committee shall examine periodically the special and differential treatment, as liid down
in this Agreement, granted to developing country Members on national and international levels.

OI(‘D - fe | __)_._».».":'.!:7“‘.[ A :
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INSTITUTIO;QS, iCONSULTATION AND DISPUTE SETTLEMENT
| Article 13 |
The Committee ;n Technicb[ Barriers to Trade
There shall be established under this Agreement:

13.1 A Committee on Technical Barriers to Trade composed of representatives from each of tk:
Members (hereinafter referred to as "the Committee”). The Committee shall elect its own Chairma:
and shall meet as necessary, but no less than once a year for the purpose of affording Members th:
opportunity of consulting on any matters relating to the operation of this Agreement or the furtherance
“of its objectives, and shall carry out such responsibilities as assigned to it under this Agreement or
by the Members. ' :

i3.2  Working parties or other. bodies as may be appropriate, which shall wry out such responsibiiities
as may be assigned to them by the Committee in accordance with the relevant provisions of this
Agreement.

13.3 It is understood ihat urinecessary duplication shouid be avoided between the work under this
Agreement and that of governments in other technical bodies. The Committes shall exarnine this problem
with a view to minimizing such duplication.

Article i4
Consultation and Dispute Settlement
14.1  Consultations and the settlement of disputes with respect to any matter affecting the operation
of this Agreement shall take place under the auspices of the Dispute Settlement Body and shall follow,
mutatis mutandis, the provisions of Articles XXII and XXII of the GATT 1994, as elaborated and

applied by the Understanding Governing the Rules and Procedures for Settlement of Disputes

14.2 At the request of a party to a dispute. or at its own initiative, a panel may establish a technical
expert group to assist in questions of 2 technical natwure, requiring detailed consideration by.experts.

14.3  Technical expert groups shall be governed by the procedures of Annex 2.
14.4  The dispute settlement provisions set out above can be ipvokéd in.cases where a Member - - -
considers that another Member has not achieved satisfactory results under ‘Articles 3. 4, 7, 8 and 9

and its trade interests are significantly affected. In this respect. such results shall be equivalent to those
as if the body in question were a Member. ,

i
i-
+
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FINAL PRbVISIONS
Artic}e 15 .
Final Provisiaﬁ |
Reservations-

“15.1  Reservations may not be entered in respect of any of the provisions of this Agreement withoi:

the consent of the other Members.
Review

15.2  Each Member shall, promptly after the daie on which the Agreement Establishing the MTO
enters into force for it, inform the Committee of measures in existence or taken to ensure the
implementatior: and administration of this Agreement. Any changes of such measures thereafter shall
also be notified to the Comnmittee.

15.3  The Committee shall review annually tie implementation and operation of this Agreement taking
into account the objectives thercof.

15.4  Not later than the end of the third year from the entry into force of the Agreement Establishing
the MTO and at the end of each three-year period thereafter, the Committee shall review the operauon
and implementation of this Agreement, including the provisions relating to transparency, with a view
to recommending an adjustment of the rights and obiigations of this_Agreement where necessary to

ensure mutual economic advantage and balance of rights and obligations, without prejudice to the

provisions of Article 12. "Having regard, inter alia, to the expzrience gained in_the imp!ementation
of the Agreement, the Committee shall, where appropriate, subrnit proposals for amendments to the
text of this Agreement to the Council for Trade in Goods. '

Annexes

-15.5  The annexes to this Agreement constitute an integral part thereof.
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AGREEMENT ON SAFEGﬁARDS

- Members,

Having inmind the overall objective of the Members to improve and strengthen the int€rnatio::!
trading system based on the GATT 1994, '

Recognizing the need to clarify and reinforce the disciplines of the GATT 1994, and specifically
those of its Article XIX (Emergency Action on Imports of Particular Products), to re-establish multilate; a:
control over safeguards and eliminate measures that escape such control;

_ Recognizing the importance of structural adjustment and the need to enhance rather than limit
compeiition in internationai markets; and : '

Recognizing further that, for these pufpoécs. 1 comprshensive ugreemc‘m. applicéble to all
Members and based on the basic principles of the GATT 1994, is calied for; :

Hereby agrec as follows:

SECTION 1

General

1. This Agreement establishes rules for the application of safeguard measures which shall be
uniderstood to mean those measures provided for in Article XIX of the GATT 1994.

SECTION II

— : Conditions

EX A Member' may 2pply a safeguard measure to a product only if that Member has determined,
pursuant to the provisions sei out below, that such product is being imported into its territory in such
increased quantities, absolute or relative to domestic production, and under such conditions as to cause
or threaten to cause serious injury to the domestic industry that produces like or directly competitive
products. :

3 (a) A Member may apply a safeguard measure only following an investigation by the
competent authorities of that Member pursuant to procedures previously established
and made public in consonance with Article X of the GATT 1994. - This inyestigation
shall include reasonable public notice to all interested-parties and public hearings or

[}

'A customs; union may apply a safeguard measure as a single unit or on behalf of a member state. When a customs union
applies a safeguard measure as a single unit, all the requirements for the determination of serious injury or threat thereof
under this Agreement shall be based on the conditions existing in the customs union as a whole. When a safeguard measure
is applied on behalf of 2 member state, all the requirements for the deiermination of serious injury ‘'or threat thereof shall
be based on the conditions existing in that inember state and the measure shall be ljmited to that member state.  Nothing
in this Agrecment prejudges the interpratation of the relationship between Article XIX and Article XXIV:8 of GATT 1994.
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4.

5.

6.

®)

other appropriate means in which importers, exporters and other interested partiescould -

present evidence and their views, including the opportunity o respond to the

presentations of other parties and to submit their views, inter alia’ as to whether or
not the application of a safeguard measure would be in the public interest. The
competent authorities shall publish a report setting forth their findings and reasoned

conclusions reached on all pertinent issues of fact and law. C

Any information which is by nature confidential or which is provided on a confider:

basis shall, upon cause being shown, be treated as such by the competent authoriti.:.
Such information shall not be disclosed without permission of the party submitting
it. Parties providing confidential information may be requested to furnish non-

confidential summaries thereof or, if such parties indicate that such information cannot -
be summarized, the reasons why a summary cannot be provided. However, if the
competent authorities find that a request for confidentiality is not warranted and if the
party concerned is either unwilling to make the information public or to authorize its

_disclosure in generalized or summary form, the authorities would be free to disregard

such information unless it.can be demonstrazed to their satisfaction from appropriate
sources that the information is correct.

In critical circuristances where delay would cause damage which it would be difficult to repair,
a provisional safzguard measure may be taken pursuant to a preliminary determination that there is
clear evidence that increased imports have caused or are threatening to cause serious injury. The duration
of the provisional measure shall not exceed 200 days, during which period the pertinent requirements
of this Section and Section VII shall be met. Such measures should take the form of tariff increases
to be promptly refunded if the subsequent investigation referred o in paragraph 7 below does not

eterminc that increased imports have caused or threatened to cause serious injury 10 2 domestic industry.
The duration of any such provisional measure shall be counted as a part of the initial period and any
extension referred to in paragraphs 10, 11 and 12 below.

Safeguard measures shall be applied to a product being imported irtespective of its source.

For the purposes of this Agreement:

(a)

(b)

(<)

(@)

sei.Sus injury shal! be understood to mean 2 significant overall irnpairment in the
position of a domestic industry;

threat of serious injury shall be understood :0 mean serious injury that is clearly
immineat, in accordance with the provisions of paragraph 7 below. A deiermination
of the existence of a threat of serious injury shall be based on facts and not merely
on allegation, conjecture or remote possibility; and

indetermining injury or threat thereof, a domestic industry shail be understood to mean
the producers as a wrole of the like or directly competitive products operating within
the territory of a Member, or those whose collective output of the like or directly
competitive products constitutes a major proportion of the total domestic production
of those products. ’ :

In the investigation to determine whether increased imports have caused or “are
threatening to cause serious injury to a domestic industry under the terms of this
Agreement, the competent authorities shall evaluate all relevant factors of an objective
and quantifiable nature having a bearing on the situation of that industry, in particular,
the rate and amount of the increase in imports of the product concerned in absolute
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and relative terms, the share of the domestic market taken by increased imports, ch:ingcs
in the level of sales, production, productivity, capacity utilization, profits and losses,
and employment. :

(b) The determination referred to in sub-paragraph 7(a) shall not be made unless this

" investigation demonstrates, on the basis of objective evidence, the existence of the causal

link between increased imports of the product concerned and serious injury or threat

thereof. When factors other than increased imports are causing injury to the domestic
industry at the same time, such injury shall not be attributed to increased imports.

(c) The competent authorities shall publish promptly, in accordance with the provisions
of paragraph 3 above, a detailed analysis of the case under investigation as well as
a demonstration of the relevance of the factors examined.

8. Safeguard measures shali be applied only to the extent as may be necessary to prevent or remedy
serious injury and to facilitate adjustment. If a quantitative restricticn is used, such a measure shall
not reduce the quantity of imperts below the level of a recent peried which shall be the average of
imports in the last three representative years for which statistics are available, unless clear justification
is given that a different level is necessary fc preveni or remedy serious injury. Members should choose
- measures most suitable for the achievement of these objectives.

9. (a) In cases in which a quota is allocatad among supplying countries, the Member applying
the restrictions may seek agreement with respect to the allocation of shares in the quota
with all other Memibers having a substantial interest in supplying the product concerned.
In cases in which this nethod is not reasonably practicable, the Member concerned
shall allot to Members having a substantial interest in supplying the product shares
based upon the propottions, suppiied by such Members during a previous representative
periad, of the total quantity or valie of irnports of the product, due account beirg taken
of any special factors which may have affected or may bc affecting the trade in the
product.

(b) A Member may depart from the provisions in (a) above provided that consultations
under paragraph 27 are conducted under the auspices of the Committee on Safeguards
established in paragraph 36of iis Agreement and that clear demenstration is provided
to the Committee that (i) importc from certain Members have increased in
d.spropomonate percentage in relaiion to the total increase of imports of the product
concerned in the representative period, (ii) the reasons for the departure from the
orovisions in (a) above are justified, and (iii) the conditions of such departure are
equnable to all suppliers of the product concerned. The duration of any such measure
shall not be extended beyond the initial period under paragraph-10 below. The departure

-referred to above shall not be permitted in the case of threat of serious injury.

10. Safegliard measures shall be applied only for a period of time as may be necessary 1q prevent
or remedy serious injury and to. facilitate adjustment. The period shall not exceed four years, unless
it is extended under paragraph 11 below.

1. The period mentioned in paragraph 10 above may be extended provided that the competent
authorities of the importing Member have determined, in conformity with the procedures set out in
this Section, that the safeguard measure continues to be necessary to prevent or remedy serious injury;
that there is evidence that the industry is adjusting; and provided that the pertinent provisions of
Sections III and VII below are observed.
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12. The total period of application of a safeguard measure including the pericd of application of
any provisional measure, the period of mmal application and any extension thereof, shal! not cxcccd

* £
eight years.

13. In order to facilitate adjustment, if the expected duration of a safeguard measure as notificd
under the provisicns of paragraph 25 is over one year, it shall be progressively liberalized at ronuler
intervals during the period of application. If the duration of the measure exceeds three years, i~
Member applying such a measure shall review the situation not later than the mid-term of the measu': ¢
and, if appropriate, withdraw it or increase the pace of liberalization. A measure extended undcr
-paragraph 11 above shall not be more restrictive than it was at the end of the initial period, and should
continue to be liberalized.

14. No safeguard measure shall be applied again to the import of a product which has been subject
te such a measure, taken after the date of entry into force of the Agreement Establishing the MTO,
for a period of timé equal to that during which such measure had been previously applied, provided
that the period of non-application is at least two' years. .

15. Notwithstanding the provisions of paragraph 14 zbove, a safeguard measure with a duration
of 180 days or less may be applied again to the imper cf a preduct if:

(@)  atleast one year has elapsed since the date of introduction of a safeguard measure on
the import of that product; and ‘

(b such a safeguard measure has ro: been applicc on the same product more than twice
in the five-year period immediateiy preceding the date of introductior. of the measure.

SECTION lil

Level of concessions and other obligations

16. A Member prcpbsing to apply a safeguard measure or seekiny an extension of a safeguard
measure shall endeaveur to maintain a substantially equivalentic.cl of concessions and other cbligations
to that existing between it and the exporting Members which would be affected by such 2 measure
urder the GATT 1994, in accordance with the provisions of paragraph 27 below. To achieve this
objective, the Members concerned may agree on any adequate means of trade compensation for the
adverse cffects of the measure on their trade.

17. If' no agreement is reached within 30 days in the consultations under paragraph 27 below, then
the affected exporting Members are free, not later than 90 days after the measure is applied, to suspend,
upon the expiration of 30 days from the day on which wriiten notice of such suspension is received
by the Council for Trade in Goods, the application of substantially equivalent concessions or other
obligations under the GATT 1994, to the trade of the Member applying the safeguard measure, the
suspension of which the Council for Trade in Goods does not cisapprove.

18. The right of suspension referred to in paragraph 17 above shall not be exercised for the first
three years that a safeguard measure is in effect, provided that the safeguard measure has been taken
as a result of an absolute increase in imports and .that such a measure conforms to the provnsxons of
this Agreement. :



265 - MTNEN AT
' " Fage§:'.

AGREEMENT ON SAFEGUARDS

SECTION IV . -

Developing country members

19.  Safeguard measures shall not be applied against a  originating i oping ¢

’ T  shal product originating in a developing country
Member as long as its s.hare 'of imports of the product concerned in the importing Membergdoes n?t
cxceed..3 per cent, prov;ded that, developing country Members with less than 3 per cent iinport sharc -
collectively account for not more than 9 per cent of total imports of the product concerned.?

20. A developing country Member shall have the right to extend the period of application of «
t‘ safeguard measure for a period of up to two years beyond the maximum period provided for i
; paragraph 12 above. Notwithstanding th_e-provisiohs of paragraph 14 above, a developing country
Member _st}all have the right to apply a safeguard measure again to the import of a product which has
been subject to spch a measure, taken after the date of entry into force of therAg’reement Establishing
the MTO, after a period of time equal to half that during which such a measure has been previously
applied, provided that the period of non-applicarion is at least two years. .

-

SECTION V

Pre-existing Article XIX measures

2]. Memibers shall terminate all safeguard measures taken pursuant to Article XIX of the GATT 1947
that were in existence at the date of entry into force of the Agreement Establishing the MTO not later

" than cight years after the date on which they were first applied or five years after the date of entry
into force of the Agreement Estzblishing the MTO, whichever comes later.

. SECTION VI

Prohibizion and elimination of certain messures

22, (a) A Member shall not take or seek any emergency action on imports of particulas products
as set forth in Article XIX of the GATT 1994 unless such action conforms with the
provisions of that Article applied in accordance with this Agreement. '

- (b) Furthermore, a Member shall not seek, takeor maintain any voluntary export restraints,
. orderly marketing arrangements or any other similar measures on the export or the

import side.>* These include actions taken by a single Member as well as actions under
© agreements, arrangements and understandings entered into by two or more Members.

v ‘ A Member shall immediately notify ‘an action taken under paragraph 19 to the Committee on Safeguards.

3An import quota applied as a safeguard measure in conformity with the relevant provisions of the GATT 1994 and this
Agreement may, by mutual agreement, be administered by the exporting Member. .

“Examples of similar measures include export moderation, export-price or import-price monitoring systems, export or
import surveillance, compulsory import cartels and discretionary export of import licensing schemes, any of which afford
protection.
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Any such measure in effect at the time of entry into force of the Agreement Estabhshmg
the MTO shall be brought into conformity with this Agreement or phased out in
accordance With paragraph 23 below.

(¢) - This Agreement does not apply to measures sought taken or mamtamed by a Member
© pursuant to provisiors of the GATT 1994 other than Article XIX, and Multilateral
Trade Agreements in Annex 1A other than this Agreement, or pursuant to protocois .
" and agreements or arrangements concluded within the framework of the GATT 1994,

23. The phasmg out of measures referred to in paragraph 22(b) above shall be carried out according
to timetables to be presented to the Committee on Safeguards by the Members concerned not later than
180 days after the date of entry into force of the Agreement Establishing the MTO. These timetables
 shall provide for all measures referred to in paragraph 22 above to be phased out or brought into
conformity with this Agreement within a period not exceeding four vears after the date of entry into
_force of the Agreement Estabhshmg the MTO, subject to not more than one specific measure per
- importing Member®, the duration of which shall not extend ‘beyond December 31, 1999. Any such
exception must be mutually agreed between the Members directly concerned and notified to the
.Commiittee on Safeguards for its review and acceptance within 90 days of the coming into force of
the Agreement Establishing the MTO. The Annex to this Agreement indicates a measure which has
been agreed as falling under this exception. Al

24, Members shall not encourage or support the adoption or maintenance by public and private
enterprises of non-governmental measures equivalent to those referred to in paragraph 22 above.
SECTION VI

Notification and consulration

25. . A Member shall irmnediately notify the Committee on Safeguards upon:

(a) initiating an mvesngazory process relating to serious injury or threat thereof and the
reasons for ii;

() making a finding of serious injury or threat thereof caused by increased imports; and
©) taking a decision to apply or extend a safeguard measure.

.26. In makmg the notlﬁcanons referred to in sub-paragraphs ’S(b) and (c) above the Member ’
proposing (o apply or extend a safeguard measure shall provide the Committee on Safeguards with
all pertinent information, which shall includz evidence of serious injury or threat thereof caused by
increased imports, precise description of the product involved and the proposed measure, proposed
date of introduction, expected duration and timetable for progressive liberalization. In the case of an

extension of a measure, evidence that the industry concerned is adjusting shall also be provided. . The T

Council for 'I‘rade in Goods or the Committee on Safeguards may request such additional information
as they may consxder necessary from the Member proposmg to apply or extend the measure,

The only such éxception to which the European Communities is entitled is indicated in the Annex (o this Agreement

S 'ﬁ%, T " .;'4:. CamL
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217. A Meémber proposing to apply or extend a safeguard measure shall provide adequate opportunity
for prior consultations with those Members having a substantial interest as exporters of the product
concerned, with a view to, inter alia, reviewing the information provided under paragraph 26 above,
exchanging views on the measure and reaching an understanding on ways {0 achieve the objective set
out in Paragraph 16 above. '

28. A Member shall make a notification before taking a provisional safeguard measure referrcd
t in paragraph 4 above. Consultations shall be initiated immediately after the measure is taken.

29. The results of the consultations referred to in this Section, as well as the resuits of mid-term
reviews referred to in paragraph 13, any form of compensation refexred to in paragraph 16, and proposed
suspensions of concessions and other obligations referred to in paragraph 17, shall be notified immediately
to the Council for Trade in Goods by the Members concerned. ‘

30. Members shall notify promiptly the Committee on Safeguards of their laws, regulations and
-administrative procedures relating to safeguard measures as well as any modifications made to them.
31. Members maintaining measures described in paragraphs 21 and 22 above which exist at the
date on which the Agreement Establishing the MTO enters into force shall notify such measures to
the Committee on Safeguards, not later than 60 days after the entry inio force of the Agresment
Establishing the MTO.

32, Any Member may notify the Comunittce on Safeguards of all laws, regulations, administrative
procedures 2nd any measures ot actions dealt with in this Agreement that have not been notified by
other Members that are required by this Agreement to make such notifications.

33. Any Member may notify the Committee on Safeguards-of any non-governmental measures
referred to in paragraph 24 above.

34. Al! notifications td the Council for Trade in Goods referred to in this Agreement shall normally
be made through the Committee on Safeguards.

35. The provisions on notification in this Agreement shall not require any Member to disclose
confidential information the disclosure of which would impede law enforcement or otherwise be contrary
to the public interest or would prejudice the legitimate commercial interests of particular enterprises,
public or private. :

SECTION VIII .

o Surveillance

36, There shall be a Comhittes on Safeguards under the authority of the Council for Trade in Goods,

which shall be open to the part?gipaticn of any Member indicating its wish to serve onit. The Committee -
will have the following funcqi’ons: ’ - » ' -’
!

(a) to monitor, and report annually to the Council for Trade in Goods on, the general
implementation of this Agreement and make recommendations towards its improvement;
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) to ﬁnd, upon request of an affected Member, whether or not the procedural requirements
of this Agreement have been complied with in connection with a safeguard measure,
and report its findings to the Couincil for Trade in Goods;

(©) to assist Members, if they so request, in their consultations under the provisions of
this Agreement; ‘

(d) to examine measures covered by paragraphis 21 and 22, monitor the phase-out of s::~::
measures and report as appropriate to the Council for Trade in Goods:

(e) to review, at the request of the Member taking a safeguard measure, whether proposals
to suspend concessions or other obligations are “substantially equivalent", and report -
as appropriate to the Council for Trade in Goceds;

43) to_‘recqive and review all notifications provided for in this Agreement and report as
appropriate to the Council for Trade in Goods; and o

(g) to perform any other function connected with this Agreement that the Council for Trade
in Goods may determine.

37. To assist the Committee in carrying out its surveillance function, the MTO Secretariat shall

prepare arnually a factual report on the operation of the Agreement based cn notifications and other
reliable information available to it.

SECTION IX A

Dispute sertiement

38. The provisions of Articles XXII and XXIII of the GATT 1994 as elaborated and applied by

the Understanding on Rules and Procedures Governing the Settlement of Disputes shall apply to

consultations and the settlement of disputes arising under this Agreemeni.

et e e e+





