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Let all that you do be done with love (1 corinthians 16:14)
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ABSTRAK

Delik korupsi dan doktrin business judgment rule (bjr) dalam BUMN
menimbulkan ketidakpastian hukum. Kerugian negara dalam BUMN akibat
keputusan bisnis direksi diidentikkan dengan unsur tindak pidana korupsi (tipikor),
namun terdapat doktrin bjr sebagai imunitas direksi dalam mengambil keputusan
bisnis dan akibat yang terjadi dari keputusan tersebut harus dilihat sebagai satu
kesatuan. Permasalahan: Bagaimanakah penentuan tipikor yang dilakukan direksi
dalam doktrin bjr? dan Bagaimanakah perlindungan hukum bagi direksi BUMN
dalam doktrin bjr ditinjau dari kasus Karen Galaila? Penelitian ini menggunakan
penelitian normatif dengan pendekatan studi kasus. Sumber data berupa data
sekunder, berisikan bahan hukum primer dan sekunder, dikumpul menggunakan studi
kepustakaan, dianalisis menggunakan metode analisis hukum. Proses berpikir
menggunakan prosedur bernalar deduktif untuk menarik kesimpulan. Teori yang
digunakan teori pertanggungjawaban pidana dan doktrin bjr. Hasil penelitian
menunjukkan Penentuan tipikor yang dilakukan Direksi dalam doktrin bjr, dilihat
melalui teori fiduciary duty yaitu duty of loyalty dan duty of care, menjadi tolak ukur
Direksi untuk menjalankan perusahaan dengan itikad baik dan bertanggungjawab.
Keputusan bisnis Terdakwa sebagai Direksi terbukti memenuhi unsur-unsur Pasal 97
ayat (5) Undang-Undang tentang Perseroan Terbatas serta mengandung prinsip-
prinsip fiduciary duty, maka kerugian yang timbul diklasifikasikan sebagai risiko
bisnis dan Terdakwa tidak dapat dimintai pertanggungjawaban secara pribadi,
Terdakwa dilindungi doktrin bjr.

Kata Kunci: Perlindungan Hukum, Direksi, Badan Usaha Milik Negara, Doktrin
Business Judgment Rule, Delik Korupsi.



ABSTRACT

Corruption offense and business judgement rule (bjr) doctrine in State-Owned
Enterprise (SOE) raises legal uncertainty. State losses in SOE due to director’s
business decision is identified with elements of corruption, however there is bjr
doctrine as director’s immunity in making business decision and the result from said
decision should be seen inseparably. The problems: How to determine corruption
committed by the director in bjr doctrine? And How is the legal protection for SOE’s
director in bjr doctrine analysed from Karen Galaila case? This research uses
normative research with case study approach. The data source is in the form of
secondary data consisting of primary and secondary legal materials, collected with
literature study, analyzed with legal analysis method. The thinking process uses
deductive reasoning procedure to draw conclusion. The theories used are the theory
of crimial liability and bjr doctrine. The result of this research shows that
determination of corruption commited by the Director in bjr doctrine, seen from
theory of fiduciary duty namely duty of loyalty and duty of care, become a benchmark
for Director to run the company in good faith and responsibly. The Defendant’s
business decision as a Director has fulfilled the elements in Article 97 paragraph (5)
of Law regarding Limited Liability Company also contains the principle of fiduciary
duty, therefore the loss arised is classified as business risk and the Defendant cannot
be held personally responsible, the Defendant is protected by the bjr doctrine.

Keywords: Legal Protection, Director, State-Owned Enterprise, Business Judgement
Rule Doctrine, Corruption Offense.
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