BAB III

PENUTUP

A. Simpulan

Prinsip keadilan dan special and differential treatment of developing
country members (SDT) dapat diterapkan sebagai pembenaran larangan
ekspor nikel Indonesia. Ketentuan SDT pada Pasal 12 TBT Agreement
memberikan perhatian khusus bagi negara-negara berkembang anggota
WTO dalam penerapan hak dan kewajibannya, mengingat kebutuhan
khusus negara berkembang dalam hal pembangunan ekonomi. Penerapan
ketentuan SDT dapat mewujudkan keadilan dalam praktik perdagangan
internasional yang berpotensi menimbulkan ketidakadilan, sebab negara
berkembang selalu berhadapan dengan negara-negara maju yang secara
nyata memiliki kekuatan ekonomi yang lebih kuat. Perlakuan khusus dan
berbeda bagi negara berkembang anggota WTO memproteksi negara
berkembang dari praktik ketidakadilan, agar negara berkembang memiliki
peluang yang sama dalam perdagangan internasional dan tetap mewujudkan
pembangunan ekonominya. Meskipun prinsip keadilan dan SDT dapat
diterapkan, praktiknya ketentuan SDT tidak mengikat bagi negara anggota,

sehingga perlu diusahakan agar prinsip SDT mengikat bagi negara anggota.

B. Saran
Pada sengketa larangan ekspor nikel antara Indonesia dan European

Union, Indonesia dapat menggunakan prinsip keadilan dan special and
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differential treatment bagi negara berkembang anggota WTO, untuk
membenarkan larangan ekspor nikel dan kebijakan domestric processing
requirement. Bahwa, Indonesia sedang berada di tahap awal pembangunan
industri nikel dalam negeri yang berpotensi menciptakan lapangan
pekerjaan bagi banyak orang, dan dalam upaya mewujudkan pembangunan

ekonomi.

Selain itu, bagi WTO, implementasi peraturan special and
differential treatment, bagi negara berkembang dan negara kurang
berkembang anggota WTO dapat diperkuat, sehingga dapat menjadi hukum
WTO yang mengikat bagi seluruh anggota WTO, dengan dirancang
peraturan mengenai implementasi SDT bagi negara berkembang dan negara
kurang berkembang. Dengan demikian, praktik perdagangan internasional
berdasarkan WTO Agreement dapat berjalan dengan adil dan memberikan
keuntungan bagi semua pelaku ekonomi. Indonesia dan European Union
dapat menegosiasikan perjanjian kerjasama dagang produk nikel, yang
saling menguntungkan bagi kedua belah pihak untuk menjamin pasokan
nikel ke negara-negara anggota FEuropean Union, misalnya perjanjian

investasi smelter antara Indonesia dengan European Union.



62

DAFTAR PUSTAKA

Buku

Andreas Follesdal, (ed), 2018, The Legitimacy of International Trade
Courts and Tribunals, Cambridge University Press, United Kingdom.

David Palmeter, Petros C. Mavroidis, dan Niall Meagher, 2022, Dispute
Settlement in the World Trade Organization, Cambridge University
Press, Cambridge.

Friedrich-W. Wellmer, dkk, 2019, Raw Materials for Future Energy Supply,
Springer International Publishing, Switzerland.

Hudi Karno Sabowo dan Bambang Siswanto, (ed), 2022, Proceedings of the
International Conference on Law, Economics, and Health (ICLEH
2022), Atlantis Press SARL, -.

Irwandy Arif, 2023, Nikel Indonesia Menuju Transisi Energi, Gramedia
Pustaka Utama, Jakarta.

Joseph E. Stiglitz dan Andrew Charlton, 2007, Fair Trade for All: How
Trade Can Promote Development, Oxford University Press, New
York.

Matthias Herdegen, 2016, Principles of International Economic Law,
Oxford University Press, Oxford.

Mitsuo Matsushita, Thomas J. Schoenbaum, Petros C. Mavroidis, dan
Michael Hahn, 2015, The World Trade Organization Law, Practice,
and Policy, OUP Oxford, New York.

Peter Mahmud Marzuki, 2010, Penelitian Hukum, Kencana Prenada,
Jakarta.

Peter Van den Bossche dan Werner Zdouc, 2022, The Law and Policy of
The World Trade Organization, Cambridge University Press,
Cambridge.

Soedijana, F. X., Triyana, Y., dan Setyardi, H. U., 2008, Ekonomi
Pembangunan Indonesia (Tinjauan Aspek Hukum), Universitas Atma
Jaya Yogyakarta.

Tim Penulis, 2022, Buku Pedoman Penulisan Hukum, Fakultas Hukum
Universitas Atma Jaya Yogyakarta, Yogyakarta.

Triyana Yohanes, 2015, Hukum Ekonomi Internasional Perspektif
Kepentingan Negara Sedang Berkembang dan LDCs, Cahaya Atma
Pustaka, Yogyakarta.

Jurnal

Ade Meirizal Cindy Juliana, dan Dinda Julia Putri, 2023, Power and Raw
Materials: Indonesia Nickel Ban Policy Toward The EU, Journal of
World Trade Studies, Vol VII/No-2/September/2023, Universitas
Gadjah Mada.

Adolf Warrouw, 2021, “Fundamental Changes of International Economic
Law: Challenges Toward Legal System Based on Fairness and Human
Values”, [Indonesian Journal of International Law, Vol-
VII/No.1/Agustus/2021, Universitas Indonesia.



63

Nauli A. Desdiani, Faradina Alifia Maizar, dan Jahen F. Rezki, 2023,
Larangan Ekspor Mineral Indonesia dan Implikasinya, Special
Report, Vol I/No-2/Juni/2023, LPEM FEB UI.

Telesphory D.B Magogo, 2020, “The Principle of Permanent Sovereignty
Over Natural Resources (PSNR) Vis-A-Vis Benefits from Extractive
Investments: A Highlight on Natural Resources Investment
Arrangements”, International Journal of Legal Developments and
Allied Issues, Vol.6/Issue 1/January/2020, The Law Brigade
(Publishing) Group.

Triyana Yohanes, 2020, “The World Trade Organization Provisions on
Special and Differential Treatment for Developing Countries”, South
East Asia Journal of Contemporary Business, Economics and Law,
Vol.21/No-5/April/2020, SEAJBEL.

Yana Sylvana, Yohanes Firmansyah, Hanna Wijaya, dan Michelle Angelika
S., 2020, “The Role of The WTO in Mediate Dispute Palm Oil
between Indonesia and the European Union”, International Journal of
Social Science and Religion (IJSSR), Vol I/No. 3/Desember/2020,
IJSSR.

Hasil Penelitian Sebelumnya

Elsye Stephi Yuneka, 2022, Larangan Ekspor Nikel Indonesia Ditinjau Dari
Persetujuan WTO (Studi Kasus Sengketa WTO No. 592 Antara Uni
Eropa-Indonesia), Universitas Atma Jaya Yogyakarta.

Mhd. Ikram Alfansa, 2021, Analysis of Possible Legal Defenses for Articles
XI:2(a) and XX(g) of the GATT 1994 In The EU-Indonesia WTO
Raw Materials Dispute, Universitas Gadjah Mada.

Novrita Nadila Humaira, 2022, Legalitas Kebijakan Pelarangan Ekspor
Bijih Nikel Indonesia Berdasarkan G.A.T.T. Ditinjau Dari Third
World Approaches to International Law (T.W.A.L.L.), Universitas
Gadjah Mada.

Peraturan Perundang-Undangan

Agreement on Technical Barriers to Trade.

Charter of Economic Rights and Duties of States.

General Agreement on Tariff and Trade 1994.

Peraturan Menteri Energi dan Sumber Daya Mineral Nomor 11 tahun 2019
tentang Perubahan Kedua atas Peraturan Menteri Energi dan Sumber
Daya Mineral Nomor 25 Tahun 2018 tentang Pengusahaan
Pertambangan Mineral dan Batu Bara.

Undang-Undang Nomor 4 Tahun 2009 tentang Pertambangan Mineral dan
Batubara.

Undang-Undang Republik Indonesia Nomor 7 Tahun 1994 Tentang
Pengesahan Agreement Establishing the World Trade Organization
(Persetujuan Pembentukan Organisasi Perdagangan Dunia).

Understanding on rules and procedures governing the settlement of
disputes.



64

WTO Ministerial Conference: Ministerial Declarations and Decisions
Implementation-related issues and concerns.

Versi Elektronik

Addendum DS592, Integrated Executive Summary of The Arguments of
Indonesia,
https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=q:/W
T/DS/592RA1.pdf&Open=True, diakses 14 Juni 2024.

CNBC Indonesia, Uji Masa Depan Hilirisasi Nikel, Ini Pandangan Ahli
Metalurgi, https://www.cnbcindonesia.com/news/20210106173017-
8-213973/uji-masa-depan-hilirisasi-nikel-ini-pandangan-ahli-
metalurgi, diakses 3 Maret 2024.

Dini Daniswari, “5 Daerah Penghasil Nikel Terbesar di Indonesia, dari
Kalimantan Barat hingga Sulawesi Tengah”,
https://regional.kompas.com/read/2022/02/12/160507778/5-daerah-
penghasil-nikel-terbesar-di-indonesia-dari-kalimantan-barat-
hingga?page=all, diakses 1 April 2023.

Gusty da Costa, Demand for nickel to continuously increase in the future:
Experts, https://indonesiabusinesspost.com/risks-
opportunities/demand-for-nickel-to-continuously-increase-in-the-
future-experts/, diakses 2 Maret 2024.

International Energy Agency, The Role of Critical Minerals in Clean Energy
Transitions, https://www.ica.org/reports/the-role-of-critical-minerals-
in-clean-energy-transitions, diakses 1 Maret 2024.

Susi Setiawati CNBC Indonesia, IMF Minggir, 4 Emiten Ini Kompak
Dukung Hilirisasi Jokowi,
https://www.cnbcindonesia.com/market/20230706131009-17-
451902/imf-minggir-4-emiten-ini-kompak-dukung-hilirisasi-jokowi,
diakses 25 Februari 2024.

United Nations Department of Economic and Social Affairs, World
Economic Situation and Prospects 2024,
https://www.un.org/development/desa/dpad/publication/world-
economic-situation-and-prospects-2024/, diakses pada 23 Februari
2024.

World Trade Organization, Article 18 GATT Analytical Index,
https://www.wto.org/english/res_e/publications_e/ail7_e/gatt1994 a
rt18 gatt47.pdf, diakses 13 Juni 2024.

World Trade Organization, Disputes by member,
https://www.wto.org/english/tratop_e/dispu_e/dispu_by_country e.h
tm, diakses 6 Maret 2024.

World Trade Organization, DS478: Indonesia — Importation of
Horticultural ~ Products, Animals and Animal Products,
https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds478 e.htm,
diakses 25 Februari 2024.



https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=q:/WT/DS/592RA1.pdf&Open=True
https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=q:/WT/DS/592RA1.pdf&Open=True
https://www.cnbcindonesia.com/news/20210106173017-8-213973/uji-masa-depan-hilirisasi-nikel-ini-pandangan-ahli-metalurgi
https://www.cnbcindonesia.com/news/20210106173017-8-213973/uji-masa-depan-hilirisasi-nikel-ini-pandangan-ahli-metalurgi
https://www.cnbcindonesia.com/news/20210106173017-8-213973/uji-masa-depan-hilirisasi-nikel-ini-pandangan-ahli-metalurgi
https://regional.kompas.com/read/2022/02/12/160507778/5-daerah-penghasil-nikel-terbesar-di-indonesia-dari-kalimantan-barat-hingga?page=all
https://regional.kompas.com/read/2022/02/12/160507778/5-daerah-penghasil-nikel-terbesar-di-indonesia-dari-kalimantan-barat-hingga?page=all
https://regional.kompas.com/read/2022/02/12/160507778/5-daerah-penghasil-nikel-terbesar-di-indonesia-dari-kalimantan-barat-hingga?page=all
https://indonesiabusinesspost.com/risks-opportunities/demand-for-nickel-to-continuously-increase-in-the-future-experts/
https://indonesiabusinesspost.com/risks-opportunities/demand-for-nickel-to-continuously-increase-in-the-future-experts/
https://indonesiabusinesspost.com/risks-opportunities/demand-for-nickel-to-continuously-increase-in-the-future-experts/
https://www.iea.org/reports/the-role-of-critical-minerals-in-clean-energy-transitions
https://www.iea.org/reports/the-role-of-critical-minerals-in-clean-energy-transitions
https://www.cnbcindonesia.com/market/20230706131009-17-451902/imf-minggir-4-emiten-ini-kompak-dukung-hilirisasi-jokowi
https://www.cnbcindonesia.com/market/20230706131009-17-451902/imf-minggir-4-emiten-ini-kompak-dukung-hilirisasi-jokowi
https://www.un.org/development/desa/dpad/publication/world-economic-situation-and-prospects-2024/
https://www.un.org/development/desa/dpad/publication/world-economic-situation-and-prospects-2024/
https://www.wto.org/english/res_e/publications_e/ai17_e/gatt1994_art18_gatt47.pdf
https://www.wto.org/english/res_e/publications_e/ai17_e/gatt1994_art18_gatt47.pdf
https://www.wto.org/english/tratop_e/dispu_e/dispu_by_country_e.htm
https://www.wto.org/english/tratop_e/dispu_e/dispu_by_country_e.htm
https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds478_e.htm

65

World Trade Organization, DS484: Indonesia — Measures Concerning the
Importation of Chicken Meat and Chicken Products,
https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds484 e.htm,

diakses 25 Februari 2024.
World Trade Organization, Indonesia — Measures Relating to Raw
Materials Report of the Panel,

https://www.wto.org/english/tratop e/dispu e/cases e/ds592 e.htm,
diakses pada 27 Maret 2023.

World Trade Organization, WTO Legal Texts, -,
https://www.wto.org/english/docs _e/legal_e/legal e.htm, diakses 23
Juli 2024.

World Trade Organization, Pasal 4 dan Pasal 4.5 DSU,
https://www.wto.org/english/tratop_e/dispu_e/disp_settlement _cbt e
/c6s2pl_e.htm, diakses 21 Juni 2024.

World  Trade  Organization, Principles of Trading System,
https://www.wto.org/english/thewto _e/whatis _e/tif e/fact2_e.htm,
diakses 13 Februari 2024.

World Trade Organization, Special and Differential Treatment,
https.//www.wto.org/english/tratop_e/dda_e/status_e/sdt_e.htm,
diakses 20 Februari 2024.

World Trade Organization, The GATT years: from Havana to Marrakesh,
https://www.wto.org/english/thewto e/whatis _e/tif e/fact4_e.htm,
diakses 12 Februari 2024.

World Trade Organization, The Panel Process,
https://www.wto.org/english/thewto_e/whatis_e/tif e/disp2_e.htm,
diakses 21 Juni 2024.

World Trade Organization, Understanding The WTO,
https://www.wto.org/english/thewto_e/whatis_e/who_we_are_e.htm,
diakses 13 Juni 2024.

World Trade Organization, Understanding the WTO: Settling Disputes,
https://www.wto.org/english/thewto_e/whatis_e/tif e/displ_e.htm#:
~:text=A%?20dispute%20arises%20when%20one.case%20and%20en
joy%20some%?20rights, diakses pada 21 Juni 2024.

World Trade Organization, WTO in Brief,
https://www.wto.org/english/thewto_e/whatis_e/inbrief e/inbr_e.htm
, diakses 12 Februari 2024.

World Trade Organizations, DSU, Annex I DSU,
https://www.wto.org/english/tratop_e/dispu_e/dsu_e.htm#appendix1,
diakses 16 Juni 2024.



https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds484_e.htm
https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds592_e.htm
https://www.wto.org/english/docs_e/legal_e/legal_e.htm
https://www.wto.org/english/tratop_e/dispu_e/disp_settlement_cbt_e/c6s2p1_e.htm
https://www.wto.org/english/tratop_e/dispu_e/disp_settlement_cbt_e/c6s2p1_e.htm
https://www.wto.org/english/thewto_e/whatis_e/tif_e/fact2_e.htm
https://www.wto.org/english/tratop_e/dda_e/status_e/sdt_e.htm
https://www.wto.org/english/thewto_e/whatis_e/tif_e/fact4_e.htm
https://www.wto.org/english/thewto_e/whatis_e/tif_e/disp2_e.htm
https://www.wto.org/english/thewto_e/whatis_e/who_we_are_e.htm
https://www.wto.org/english/thewto_e/whatis_e/tif_e/disp1_e.htm#:~:text=A%20dispute%20arises%20when%20one,case%20and%20enjoy%20some%20rights
https://www.wto.org/english/thewto_e/whatis_e/tif_e/disp1_e.htm#:~:text=A%20dispute%20arises%20when%20one,case%20and%20enjoy%20some%20rights
https://www.wto.org/english/thewto_e/whatis_e/tif_e/disp1_e.htm#:~:text=A%20dispute%20arises%20when%20one,case%20and%20enjoy%20some%20rights
https://www.wto.org/english/thewto_e/whatis_e/inbrief_e/inbr_e.htm
https://www.wto.org/english/thewto_e/whatis_e/inbrief_e/inbr_e.htm
https://www.wto.org/english/tratop_e/dispu_e/dsu_e.htm#appendix1

