
 

 

TESIS 
 

OBJEKTIVITAS MAHKAMAH KONSTITUSI DALAM  

MELAKUKAN JUDICIAL REVIEW 
 

(Analisis Terhadap Putusan Mahkamah Konstitusi Republik  
Indonesia Nomor : 1-2/PUU-XII/2014 ) 

 
 
 
 
 
 
 
 
 

 

 
 
 
 
 
 
 
 

JULIUS KELBULAN, SH 
 NO. MHS. : 145202166 

 
 
 

PROGRAM STUDI MAGISTER ILMU HUKUM 
PROGRAM PASCASARJANA 

UNIVERSITAS ATMA JAYA YOGYAKARTA 
2015 

 
 



ii 

 

HALAMAN MOTTO 

 

 

Segala perkara dapat ku tanggung di dalam Dia yang memberi kekuatan kekuatan 
kepadaku (Filipi 4 :13) 
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dengan benih yang kau tanam    
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ABSTRACT 
 
 

This thesis entitled “Constitutional Court Objectivity in Performing Judicial 
Review” (Analysis toward Constitution Court Decision of Republic Indonesia 
Number: 1-2/PUU-XII/2014)”. This thesis aims to determine the objectivity of 
Constitutional Court (MK) in performing Judicial Review toward the legislation 
that regulate of Constitutional Court (MK) itself, knowing the constraints and 
efforts to overcome the constraints of Constitutional Court (MK) objectivity in 
performing judicial review toward the legislation on Constitutional Court (MK) 
itself. This research is a normative research with legislation and history approach. 
The results showed that the consideration of Constitutional Court (MK) judges 
had not been objectively as consideration related to the establishment of Experts 
Panel in which Constitutional Court (MK) stated that the provision for candidates 
nominating of constitutional judges were considered to reduce the third 
constitutional authority of the state institutions. The consideration was considered 
less objective because KY Positions as judicial power practitioners still had an 
important role in the politics of judicial authority to supervise the judges. The 
constraints of Constitutional Court (MK) objectivity in performing judicial review 
that was Constitutional Court (MK) did not have an internal oversight mechanism 
yet to detect violations or weaknesses of Constitutional Court (MK) itself. The 
existing supervisory mechanism just was structural hierarchical and did not 
involve the entire organization component. The efforts to overcome the obstacles 
related to the objectivity of Constitutional Court (MK) that were the need for 
improvement of selection mechanism and submission of constitutional judge and 
the need for supervision of Constitutional Court (MK) judge through UUD 1945 
amendment to add the authority of KY in the supervision of Constitutional Court 
(MK). 
 
 
Keywords: Objectivity, Constitutional Court, Judicial Review, Perppu, Law, 

Surveillance 

 

 



ix 

 

DAFTAR ISI 

 

HALAMAN JUDUL ..................................................................................... i 

HALAMAN MOTTO .................................................................................... ii 

HALAMAN PERSEMBAHAN ................................................................... iii 

HALAMAN PERSETUJUAN ...................................................................... iv 

PERNYATAAN KEASLIAN ....................................................................... v 

KATA PENGANTAR .................................................................................. vi 

DAFTAR ISI ................................................................................................. ix 

ABSTRACT ................................................................................................... xii 

BAB I PENDAHULUAN ......................................................................... 1 

A. Latar Belakang Masalah ........................................................... 1 
B. Rumusan Masalah .................................................................... 13 
C. Batasan Masalah ....................................................................... 13 
D. Keaslian Penulisan ................................................................... 17 
E. Manfaat Penelitian .................................................................... 24 
F. Tujuan Penelitian ...................................................................... 24 
G. Sistematika Penulisan Tesis ..................................................... 25 

 
BAB II TINJAUAN PUSTAKA ................................................................ 26 
 

A. Objektivitas Mahkamah Konstitusi dalam  
Melakukan Judicial Review ...................................................... 26 
1. Objektivitas ......................................................................... 26 
2. Mahkamah Konstitusi Republik Indonesia ......................... 26 
3. Mahkamah Konstitusi Korea Selatan .................................. 31 
4. Judicial Review.................................................................... 39 

 
B. Penetapan Peraturan Pemerintah Pengganti  

Undang-Undang (Perppu) Nomor 1 Tahun 2013 
tentang Perubahan Kedua atas Undang-Undang 
Nomor 24 Tahun 2003 tentang  
Mahkamah Konstitusi ................................................................41 
 
 

 

 



x 

 

 
 

C. Pertimbangan Mahkamah Konstitusi dalam  
Putusan Nomor 1-2/PUU-XII/2014 tentang  
Pengujian Undang-Undang Nomor 4 Tahun 2014 
tentang Penetapan Peraturan Pemerintah Pengganti 
Undang-Undang (Perppu) Nomor 1 Tahun  
2013 tentang Perubahan Kedua atas  
Undang-Undang Nomor 24 Tahun 2003 
tentang Mahkamah Konstitusi .................................................. 44 

 
D. Asas-asas Hukum dalam Persidangan  

Mahkamah Konstitusi ............................................................... 46 
 
 

E. Landasan Teori ......................................................................... 52 
 
1. Teori Pembagian Kekuasaan............................................... 52 
2. Teori Negara Hukum........................................................... 57 
3. Teori Kedudukan Mahkamah Konstitusi............................. 60 

 
BAB III METODE PENELITIAN................................................................ 66 
  

A. Jenis Penelitian...........................................................................66 
B. Pendekatan.................................................................................66 
C. Sumber Data.............................................................................. 67 
D. Pengumpulan Data.................................................................... 69 
E. Analisis...................................................................................... 70 

 
BAB IV  HASIL PENELITIAN ................................................................... 74 
 

A. Objektivitas Mahkamah Konstitusi dalam Melakukan 
Judicial Review terhadap Undang-Undang 
Nomor 4 Tahun 2014 tentang Perppu MK .............................. 74 
 

B. Pro dan Kontra serta kendala-kendala  
Objektivitas Mahkamah Konstitusi dalam  
Melakukan Judicial Review terhadap  
Undang-Undang Nomor 4 Tahun 2014  
tentang Perppu MK................................................................... 106 

 

C. Upaya-upaya untuk mengatasi kendala-kendala  
Objektivitas Mahkamah Konstitusi dalam  
Melakukan Judicial Review terhadap  
Undang-Undang Nomor 4 Tahun 2014  
tentang Perppu MK ................................................................... 121 

 

 

 



xi 

 

 
 

BAB V  PENUTUP ....................................................................................... 136 
 

A. Kesimpulan ................................................................................136 
B. Saran ...........................................................................................144 

 
DAFTAR PUSTAKA .......................................................................................145 
 
 

 

 


